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JURISDICTIONAL STATEMENT

Please see Relator’ s Brief.

STATEMENT OF FACTS

Please sce Relator’ s Brief.

POINTSRELIED ON

l. RELATORISENTITLED TO AN ORDER MANDATING
RESPONDENT TO ENTER AN ORDER ALLOWING HIM LEAVE TO FILE A
SUBSTITUTE/AMENDED BRIEF BECAUSE HE HASBEEN DENIED AN
EFFECTIVE DEFENSE AND MEANINGFUL POST-CONVICTION APPELLATE
REVIEW IN THAT HISCOURT-APPOINTED PUBLIC DEFENDER FAILED AND
REFUSED TO BRIEF KEY POINTS OF ERROR FROM TRIAL, FAILED AND
REFUSED TO TIMELY ADVISE RITZ OF THE STATUSOF HISAPPEAL, FAILED
TO INVESTIGATE KEY EVIDENTIARY ISSUES, AND FAILED TO FILE AN
APPELLATE BRIEF IN THE WESTERN DISTRICT THAT SET FORTH POINTS OF
ERROR FROM WHICH RATIONAL ARGUMENTSFOR RELIEF MAY BE
CONSTRUCTED BASED UPON EXISTING LAW THAT RITZ BELIEVESTO BE
OUTCOME DETERMINATIVE.

State v. Owdley, 959 S.W. 2d 789, 793 (Mo. banc 1997)

Morgan v. State, 8 SW. 3d 151, 153 (Mo. App. S.D. 1999)

RusHl| v. State, 39 SW. 3d 52, 54 (Mo. App. E.D. 2001)



ARGUMENT

l. RELATORISENTITLED TO AN ORDER MANDATING
RESPONDENT TO ENTER AN ORDER ALLOWING HIM LEAVE TO FILE A
SUBSTITUTE/AMENDED BRIEF BECAUSE HE HASBEEN DENIED AN
EFFECTIVE DEFENSE AND MEANINGFUL POST-CONVICTION APPELLATE
REVIEW IN THAT HISCOURT-APPOINTED PUBLIC DEFENDER FAILED AND
REFUSED TO BRIEF KEY POINTSOF ERROR FROM TRIAL, FAILED AND
REFUSED TO TIMELY ADVISE RITZ OF THE STATUSOF HISAPPEAL, FAILED
TO INVESTIGATE KEY EVIDENTIARY ISSUES, AND FAILED TO FILE AN
APPELLATE BRIEF IN THE WESTERN DISTRICT THAT SET FORTH POINTS OF
ERROR FROM WHICH RATIONAL ARGUMENTSFOR RELIEF MAY BE
CONSTRUCTED BASED UPON EXISTING LAW THAT RITZ BELIEVESTO BE
OUTCOME DETERMINATIVE.

Respondent’ s primary focus in response to Relator’ s brief is procedura in nature.
Seeking to capitaize on technica arguments to defend its actions and judtify the public
defender’ sinaction, Respondent’ s argument is three-fold: (1) that there is no mandatory
duty for the Western Didtrict to review or grant Relator’s pro se motion when heis
represented by counsdl; regardiess of counsel’ s deficient performance; (2) that there isno
right to review the effectiveness of post-conviction counsdl; nor should there be; and (3)
that Relator’ s public defender represented Mr. Ritz in areasonably professona manner; or,
snce counsd did something, he did enough to avoid this Court’s scrutiny. Relator replies

to each argument in kind.



1 Duty for the Western District to Review or Grant Relator’spro se
Motion When He is Represented by Counsel

Respondent argues that Ritz's clams are not properly reviewable by awrit to this
Court. It damsthat entertaining Ritz's motion to dismiss counsdl and for leaveto file an
amended brief through dternative counsel was a discretionary act and that Ritz's motion
should never have been considered. To the contrary, when a dispute between defendant and
counsd arises, it isthe Court’s responsbility to inquire into the matter, the defendant’s

lack of training isimmaterid. State v. Owdley, 959 SW. 2d 789, 793 (Mo. banc

1997)(citing U.S. v. Blum, 65 F. 3d 1436, 1441 (8" Cir. 1995)).

As noted by Respondent, each of our State’ s Courts of Apped hasa Rule that
contempl ates such disputes.

Under the Western Didrict’s Rule XVI(A) the court “...will accept for filing pro se
motions in proper form addressing the remova of counsd.” Implicit in thisruleisthe
notion that remova of counsd is occasondly required. When does a dispute between
client and counsd riseto the level that counsd must be removed? Certainly this caserises
to that threshold. Counsdl failed to keep Ritz appraised of the progress of his apped.
Counsd faled to: dlow Ritz to review pleadings prior to filing; timely provide Ritz adraft
or find copy of the Western Didtrict brief prior to filing; accept Ritz's phone cdls; timely
correspond with Ritz; and, brief the points Ritz requested (and for which arationa
argument for relief can be fashioned). (See A. 294-298). The public defender even
represented to Ritz that, “If, in the end, you disagree with my decisons, you are free to

represent yourself on gppeal or to hire your own attorney to do so...." (See A. 284). As



Mr. Ritz's caseis presently postured, unless this Court grants him relief his public
defender’ s representations are completdly untrue. Ritz did not “in the end” get to review
any of the public defender’ s decisons prior to abrief being filed in the Western Didtrict.

This amounts to a breakdown in communications —if not an out and out
misrepresentation by counsel— for which the Western Didtrict should have alowed relief.
Respondent argues that, when such a breakdown occurs, “a better procedure would be for
counsd to advisethe court....” (Resp. Brief a 18 fn2). We agree. However, Ritz's
gppointed public defender took no stepsto inform the Western Didtrict of hisrefusa to
timely or effectively communicate with Ritz on his refusd to brief important post-
conviction issues.

To preval on aclam of irreconcilable differences with counsd, the defendant must

produce objective evidence of a“total breskdown in communication.” State v. Owdey, 959

SW. 2d 789, 792 (Mo. banc 1997); State v. Parker, 886 S.W.2d 908, 929 (Mo. banc
1994). Here proof of such breakdown in communication is established by the previoudy
cited and briefed correspondence. (See A. 284-298).

Redator asserts that when short court-rule-imposed time limits are running, the
falure to timely communicate is essentidly a complete fallure to communicate. Ritz's
gppointed counsd failed to even share a copy of any part of his gppellate brief with him
until well after the timefor filing had passed. (See A. 284-298).

2. Right to Review the Effectiveness of Post-Conviction Counsel

Respondent seeks refuge in the well-settled tenet of Missouri law that claims of

ineffective assstance of pogt-conviction counsd are “categoricdly unreviewable” Statev.



Owsdley, 959 SW. 2d 789, 799 (Mo. banc 1997); Waserman v. State, 100 S.\W. 3d 854, 862

(Mo. App. SD. 2003). However “an exception to this rule applies where the record shows

that a movant has been abandoned by his postconviction counsd.” Morgan v. State, 8 S.W.

3d 151, 153 (Mo. App. S.D. 1999).

“ Abandonment” refers to conduct by post-conviction counsd “that is tantamount to
‘atotal default in carrying out the obligations imposed upon gppointed counsdl’ under
gppointed counsd’ under therules” Russdl v. State, 39 SW. 3d 52, 54 (Mo. App. E.D.
2001). Atthetrid court level this Court has recognized claims of *asandonment” in only
three Stuations. (1) where counsd falled to file an amended motion or otherwise take
action on Movant's behdf, Luleff v. State, 807 SW. 2d 495, 498 (Mo. banc 1991); (2)
where counsel determined that there was a sound basis for amending the pro se motion, but

faled to do so in atimely manner, Sandersv. State, 807 S.W. 2d 493, 194 (Mo. banc

1991); and (3) where counsd filed amotion so patently defective that it anounted to a

“nullity.” State v. Bradley, 811 SW. 2d 379, 382 (Mo. Banc 1991). A smilar andyss

should gpply to determine “abandonment” by gppointed counsd on gpped of the denid of a
post-conviction relief motion as occurred here.

In State v. Owdey, 959 S.W.2d 789, 799 (Mo. banc 1997) this Court observed that a
lower court’s (in that case thetrid levd) ruling on amotion to dismiss counsd isa
legitimate exercise of its discretion and will not be disturbed on gpped unlessthereisa
clear abuse of discretion, and gppellate court will indulge every intendment in favor of the
lower court. U.S.C.A. Congt. Amend. 6. However, on these facts, giving the lower court

the benefit of every intendment, it was an abuse of discretion to deny Ritz request to



dismisscounsd. In his mation before the Western Didtrict to dismiss counsd and for
leave to file a subgtitute brief, Ritz effectively communicated to the Court of Appedsfacts
showing irreconcilable differences, a complete breakdown in communications,
abandonment and possibly misrepresentation by his gppointed public defender. To obtain
relief, Ritz had a duty to produce “ objective evidence of a breakdown in communication.”
State v. Owsley, 959 S.W.2d 789, 792 (Mo. banc 1997); State v. Parker, 886 S.W.2d
908.929 (Mo. banc 1994). He has clearly met this burden.

3. Whether Relator’s Public Defender Represented Mr. Ritzin a
Reasonably Professional Manner.

“Reasonably Professona” isin the eyes of the beholder. The Attorney Generd’s
attempt to ratify, condone or even gpplaud the inaction of its adversary below is tantamount
to the fox complimenting afarmer for leaving the door to the chicken coup open. It cannot
be said that the public defender’ s representation of Mr. Ritz was reasonably professondl.
To fall to return phone cdls, timey correspond, share copies of pleadings and most
importantly to brief key issuesisimproper on many levels. professondly, ethicdly and
arguably congtitutiondly. Such conduct should not be sanctioned in any circumstance,
especidly when aperson’sliberty isat stake. Nor should such conduct be ratified as
acceptable because claims of ineffective assistance of post-conviction counsd are,
generdly spesking, categoricdly unreviewable.

Laudably, the attorney generd provides cursory briefing of severd of the issues that
RitZ s public defender’ s office failed to look into, argue or otherwise present to the

Western Didtrict. Such briefing—which is certainly more atention than the points were

10



given by Mr. Ritz's own gppointed public defender on gpped of the denid of his Rule 29.15
motion for post-conviction relief—does not provide sufficient anadlysisto gppraise this

Court of the issues that should be presented to the Western Digtrict on apped of the denid
of Ritz's 29.15 motion. Further, the points are not ripe for this Court’s consideration on

the meritsin thiswrit proceeding. The one-paragraph summearies provided in the Attorney
Generd’s brief are overamplifications. The narrow issue presented here is an appropriate
remedy to the deficient representation of Ritz by the public defender.

Although the issuesraised in Ritz's 29.15 are not presently ripe for find
determination before this Court, Relator too will give them a cursory andysis.

In regards to Relator’ s second and seventh post conviction clams, trid counsdl’s
falure to object to “uh-huh” and “uh-huh, no” answers during the dleged victim’'s
testimony, it is obvious that the nature of the utterance isinherent with ambiguity. In order
to correct this ambiguity, counsdl should have objected and asked for averba answer. A
conviction should not rest on the interpretation of the jury and court reporter asto the

meaning of non-word utterances.

Asto thefalure to cdl key witnesses, Respondent argues that “tria strategy”
would prevent Relator from succeeding on apped, which is mere speculation. “There are
numerous cases in which post-conviction relief has been granted because of counsdl’s

falure to interview witnesses or check out leads.” Blankenship v. State, 23 S.\W.3d 848,

852 (Mo. App. E.D.2000) (citing State v. Butler, 951 SW.2d 600 (Mo. banc 1997); Moore

v. State, 827 S.W.2d 213; Clay v. State, 954 SW.2d 344 (Mo.App. 1997)). Moreover,

“Counsd has a duty to make reasonable professond investigations or to make a reasonable

11



decigon that makes particular investigations unnecessary.” Moore, 827 SW.2d at 215

(quoting State v. Griffin, 810 SW.2d 956, 958 (Mo.App. 1991). An argument which is

properly based on trid Strategy, “is gopropriate only if counsd isfully informed of the
facts which should have been discovered by investigation.” Clay, 954 SW.2d at 349.

. Respondent’ s argument ingsting counsd is not ineffective for failing to cal
Relator’s mother, another potentialy exonerating witness, to testify is a stretch of what
reasonable counsal would have donein order to investigate this case. To establish
ineffective assstance Relator is only required to prove “witnesses could have been located
through reasonable investigation; they would testify if called; and their tesimony would

have provided aviable defense.” Franklin v. State, 655 SW.2d 561 (Mo.App. 1983); Ladd

v. State, 621 SW.2d 543 (Mo.App. 1981).

. Trid counsd failed to dicit tesimony from Reator and other witnesses that
Redator's VCR was not in the basement. Thiswas a key and important point &t tria that
directly contradicted the adleged victim. Counsd for Relator failed to expose this
shortcoming of trid counsd through thorough briefing for the Court of Apped’s
congderation and ruling. Such afailure can not reasonably be said to be trid drategy, as
thisis clearly an exonerating fact. For trid drategy to be the basis for denying post-
conviction relief, the strategy must be reasonable. Missouri has repestedly recognized that
any holding to the contrary would be to say that any decison of trid counsel no matter how

ill-advised could not condtitute ineffective assstance. See State v. Owdey, 125 S.W.3d

872, 876 (Mo. banc 2004).

12



. Trid counsd failed to file arequest for a speedy trid. Counsd for Relator
faled to provide the Western Didtrict Court of Appeds an andysis of the four-factor

balancing test outlined in Barker v. Wingo, 407 U.S. 514, 533; 92 S.Ct. 2182, 2193-94

(1972)(length of delay, reason for the delay, defendant’ s assertion of the right and the
pregudice to the defendant). Such analysis may have shown that reasonable minds could
differ on the issue and that the point should have been presented.

. Appdlate counsd was ineffective for falling to “adequately argue’ the
aufficiency of the evidence. Perhaps one of the more tenuous arguments et forth in
Reator's 29.15 motion, again, this point could be one that has rationa basisin the light of
the line of cases deding with trid Srategy.

. Trid court error in mid-trial amendment of the count of sodomy to attempted
sodomy. There are severd cases dedling with the propriety of amending an indictment to
conform to the evidence. An argument that this invades the province of the grand jury could
have and should have been fashioned. Amending an indictment isimproper when an

additiona or different offenseis charged. See State v. Johnson, 811 SW.2d 411 ( Mo. App

E.D. 1991). Thisshould have been investigated and briefed.

Lastly, Counsdl for Relator urges the Court to consder the tight time condtraints
that incarcerated litigantsface. In Mr. Ritz' case he did dl that could be reasonably
expected to asss in the furtherance of his own defense. In return he was stonewaled and
given short shrift by his gppointed atorney who had a professona duty to represent him.
His motion to dismiss counsdl and file a subgtitute brief in the Western Didtrict should

have been granted.

13



CONCLUSION

Ritz s appointed postconviction counsd, at the trial court and on apped faled to
brief key points of error from trid, failed to timely advise Ritz of the status of his apped,
faled to investigate key evidentiary issues, and failed to file an gppellate brief in the
Western Didtrict that set forth points of error from which rationd arguments for relief may
be constructed based upon existing law. In essence, Ritz gppointed public defender caused
atota breakdown in communications and abandoned Ritz on appeal. When aperson’s
liberty and the integrity of the post-conviction review process are at issue the Western
Digtrict has aduty and obligation to provide relief. For dl of the above-stated reasons, the
Western Didtrict should be ordered to restart the briefing schedule on Ritz' s appeal from
the denid of his Amended 29.15 motion and alow Ritz leave to file a substitute brief with

subgtitute counsd.

Respectfully Submitted,

GRAY, RITTER & GRAHAM, P.C.

By:
Morry S. Cole, #46294
Attorney for Relator
701 Market Street, Suite 800
. Louis, Missouri 63101
(314) 241-5620
Fax: (314) 241-4140
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CERTIFICATE OF SERVICE

| hereby certify that two copies of Relator’s Reply to Respondent’ s Brief and a disk
with a copy of Relator’'s Reply to Respondent’s Brief was mailed this 11" day of October,
2004, by depositing same in the U.S. Mall, first class, postage prepaid, and addressed as
follows

Mr. Richard A. Starnes
Office of the Attorney Generd
P.O. Box 899

Jefferson City, MO 65102

Morry S. Cole # 46294
Attorney for Relator

701 Market Street, Suite 800
. Louis, Missouri 63101
Telephone: (314) 241-5620
Facsimile: (314) 241-4140
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RULE NO. 84.06(b) CERTIFICATE

| hereby certify that this Reply to Respondent’ s Brief complies with the limitations
contained in Rule No. 84.06(b) and that this brief contains 2,936 words according to the

word count of Corel Word Perfect Version 9.
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GRAY, RITTER & GRAHAM, P.C.

Morry S. Cole #46294
Attorney for Relator

701 Market Street, Suite 800
St. Louis, MO 63101
314/241-5620 Phone
314/241-4140 Fax



RULE NO. 84.06(g) CERTIFICATE

| hereby certify that this disk has been checked for virusesin compliance with Rule

No. 84.06(g) and that it is virusfree.
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GRAY, RITTER & GRAHAM, P.C.

Morry S. Cole #46294
Attorney for Relator

701 Market Street, Suite 800
St. Louis, MO 63101
314/241-5620 Phone
314/241-4140 Fax



